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From the papers submitted to the commif tee^ 
it appears, that in the moiith of September 1819, 
the Bank of the Ubited States exhibited a bill, in 
ebaDcerj, before the circuit court of the U. S. 
then sitting at Chillicothe, against Ralph Osbteito 
Auditor of the state of Ohio^ and' obtained,, in that 
court an ordier of injunction against him, prohibit- 
ing him as Auditor from performing the duties eo» 
joiiled upon him bj the ^ Act to levj and cdlect a 
tax from all banks and indiyiduals and companies 
and associations of individuals^ that tnj transact 
banking business in this state^ without beii^ an* 
thorised te do So by the laws thereof.'' 

It further appears, that the Auditor not being 
satisfied, before the time appointed by law for > 
him to act, that an injunction bad been ordered, is- 
sued his warrant in conformity to the law, under 
which the tax imposed by law was collected and 
paid into the state treasuryi 

It further appears, that the circuit court of the 
U. States, at their last term, adjudged that this act 
of official duty was a contempt of court, for c6m« 
mittiog which they awarded a writ of attachment 
against the Auditor, returnable to Jan. term next 

It appears, also, that at the September term 
last, upon the application of the bank of the Unf- 



ted States, an order Vas made, allowing^ them ta 
£Ie an amended and supplemental bill, making 
Samuel Suttiratl, the Treararerefttate, a defend- 
ant, ^ aa present Tre€isui» ^Okioj and in his pri'^ 
vate <ind individual i^racter i^ and also making 
ISiram MJrick Ctirrj, late Treasurer^ and John L. 
Harper^ the oi^er that collected the tax, defend- 
ants* UjpoB the filing of whiph amended and sup- 
plementaK/ bill, a further erder of injunelion was 
made, prohibiting the Treasurer of state from ^^ne* 
iptiating, deUyering over, or in anj manner parting 
with OF disposing oP^ the money coHeoted for taZ) 
and paid into the state treasury according to Iaw> 
And it further appears, that t)eside8 these pro- 
ceedings, an action of trespass at the suit of the 
j^ankof the United States, was commenced and 
made returaabte to the last September term of 
the same circuit coort, against Ralph Osborn, 
^ohn h* Harper, Thomas Orr, James M'Cdllister, 
John C. Wright and Charles Hammond, in which 
the plaintiffit have filed a declaration, chai^ging, 
amoi^ other things, the taking and carrjriog away 
the same sum of money in the proceedings in chan- 
eery specified, under color and pretence of thie^ 
law of Ohio. 

Whaterer attempt may be made to character-* 
ise this proceeding as a controversy between indi* 
viduals, it is evident that its practical effect is to 
inake the state a defendant before the circuit 
qowt of the United States. In every thtDg but 
the name, the state is the actual defendant No 



other interest biat that of the state is lOToIy ed. In 
every stage of this enquiry, the rights, interests and 
powers of the state only are presented for adjudi- 
cation. The final process must operate direct up* 
6n the state, and, if effectual, must derange totally 
the official accounts both in the Auditor's and 
Tfeasufer's departments ; for if there be a specifid 
decree, as prayed for in the supplemental bill, ^ 
specific execution may be sent into the state treas- 
ory, to Carry that decree specifically into effect. 

Nor is it only in its practical effect, that the re- 
al character of this proceeding is to be perccired. 
It is distinctly arowed m the body of the bill, both 
by naming the General Assembly of Ohio, as the 
offending p^rty, and by calling on the court to re* 
Strain the Auditor of state from performing ofii* 
ciial acts in his official character. Aod, in fact, it 
MTOuld seem, from the foundation upon which the 
injunction, was allowed, both on the first and se- 
cond applicatioil, that the court must hare regard* 
ed it as substantially a proceeding against the 
state. 

All judicial proceedmgs are founded upon facts 
established judicially^ The transactions of indi-i 
viduals are Terified by testimony judicially taken. 
But the proceedings of states and gorcrnmcnts are 
regarded as of public notoriety, to be receiyed up* 
on the evidence of general history. When an in- 
dividual applies for an injunction against another 
individual, his application is never regarded, unless 
the matter alleged in his petition be established 



hf hfe cfwn affidavit, or that oCiAh^n^ The: cout?t 
iteVer restrains m iDdiridual in the exercise of hia 
supposed rights^ i]f]ioD thq naked suggestion of an- 
other. The lawof Virginia, of Kentudkj and of 
Ohio alike requires,, (hat before any injunction shall 
be granted, the judge or caurt granting it, shall be 
•atisfied bj affidayit, at th^ foot of the hill,, or by 
other meana, that tbo; allegations in the bill are 
true. The practice of the federal court, and fed- 
eral judges in Ohio, has b^cn to req^iire proof- 
Mo injunctioti has beei^ granted upon mere augges* 
tion, until that against Ralph Qsborn, Auditor, of 
state : no otjjier injunctien has been granted upon 
«o«r« suggesHon, but that against Samuel Sullivan, 
Treasurer of jsitate. Both these injunctions: were 
grajited instafitly, upon application bjr bill alone 
vHthout any proof being ofiertd or required, that 
0af shigle aliej^tien contained in, the bill,, was true. 
This 4e|>arturb from the comfnon course of pro- 
ceeding tan be accounted forapd vindicated upon 
but one ground: that the party substantially a de- 
fendant Was a sovca-eign state, all of whose pra-^ 
eeedings #ere matters of public notoriety, of which 
the court was informed wttboit proof in the ordi- 
nary mode. 

By the originai protbions of the coi^titution of 
the United States, the federal judiciary were em- 
powered to take c^nisance of controversies be- 
tween a state and citizens of another slate : but 
by the Wme instrument this jurisdiction was vest, 
ed exclusively in the supreme court. A state nev« 



er cQuld be held to answer or ttiade anienabto be* 
fore a circuit court of the United States. By tbe 
elefenth amendiKient to the constitution, this pow« 
•r to can a state to answer before tbe supreme 
court; at tbe suit of a citizen was wholly taken 
trom the federal jiiidiciary.-— It is perfectly clear 
that before this amendment to the constitution was 
made, the circuit court of the United States could 
nxit bare.entertained jurisdiction of a suit in equitj, 
. enjoining the state officers froni executihg the state 
laws, in a case of the direct Action of the state 
soyereigQty, like that for the colfeetion of taxes. 
The priocipad, and not the ministerial agent is d- 
ways the proper defendant in such a suit That 
ps'incipalt being directly and personidly amenable 
in the supreme court, his case eould not be drawn 
to a tribunal that bad no jurisdiction ov^er the 
principal, by instituting a suit against the ageiit 
alone. Thestite, before the amendment, couhl 
be sued in equity before the supreme cburt of tbe 
United States, and could, in a proper case, be 
there enjeinedL In that court only^ could a state 
be prohibited from carrying ber laws into opera- 
tion.' For that Tory reason her officer could not 
be eie^oined in a circuit court • It would be to sub- 
jedt the interest and r^hts of the state to the de- 
cjirion of a ti^nal'that bad no jurisdiction to de« 
cifcte upon them, and where the state could not be 
admitted a defendant to defend them. It k there^ 
fere a strange dioctrine, to maintain that an amend, 
mnt to tbe constitation, expressly forbidding the 



judg«» §0 to construe tlie conatitiitiop» aii ta (udl 
states before the euprftn^ courts as. d($C«iK}aj[itftf ilt 
the suk of lodiyiduaH is to operate as Yestiqg the 
circuit courts with power to 4o that iodirectlj^) 
which they nc^er Kad any direct pomer to do* 
The amendment was int^pded to protect th^ states 
from a dii^ect respionsibiiity, upoo process Vefcire 
ibe supreme courts the opiy trihuRal l7,#f(^e 
which they were, then liable to be called tQ aOA^roi;* 
By th^ Qopstroctioo imw attempted* thia amend* 
ment is made to vest the circuit <;Qurt wijth a jiim- 
dictipa equally effective against the st^te^ tbpj^h 
indirect in its form of pro^e^difg. It e%cts noth- 
ing but the degradation and huJwiliifttiQn of tb^ 
states. Instead of the disJin^tioQ.qf l^eii^ called 
to defend its rpghtR &eiijre the Jliiigh^t judicial tri- 
bunal of the nation, th^ ftate is rednq^d t^thc hif- 
el of the most ordinfM^y cUm^n^ fmd laMe af)aiii:ei:^« 
ble ^n an inferior tribi^iaL IpstOi^ of ^oyiijg tjhp 
pritil^e of managing d welly ii,f^ qjv9 iM«iPestoi» 
apd absplutely Qon,tro)iqg ita9Wi;i4e(ew^ t)^^tA|e 
must «ubmi4 to the o^wequ^PQ^I of blffodJm i4i in* 
terests, with tbp tipiidit]^ w tr^Mhui^ ;«yF^«l9, 
and iiHMt b^conchft^d by n -^iiim maiJe, liii a 
e^e, wbkh it k in thfi p^wer o$ ^h^n .toifnutge 
ftitbey please. Tbfi iwm^tw ^m frnxmsi^ 
tbM siH^h wasiMst <jh»a^JA«t;oif tb^ >aMw4iMA^9 
and ^bat «i|ch is 9«Vthe^§fli;v«^ a^ff^im^fii^lfi 
con^titMtipn. 

It is ^9#rte4» tb^t tbi» vkm i9#iiidfi»l;piw«M4- 
i))g against tb<^ p«cwQ»4WMd aii4fifei(i^ )::«htt 
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although the state caonot be sded^ yet persons rc- 
maia responsiUe, and may be made subject* to er-^ 
ery projier protess. It has heretofore been deem- 
ed a sound maxim ia etbicsy that whateyer codid 
not be lawfuJIy ddne directly, could not be jort- 
ly e&cted . by indireol me^us. If this ■MUitm 
be regarded^ as the state never could be di" 
rectly proceeded against isi the circuit court, 
without a violation of the constitution ; every indi- 
rect mode of proceeding ought to be considered 
inadmissible ; but io fact, and substantially, this is 
not a proceeding against individuals^ 

A court of chancery proceeds against the per*^ 
soOydndi^aiDst the subject: in technical language, 
in pers&nam aid in rem. The proceeding m this 
C8^e, ^ ¥iot against Ralph Osborn, and Samuel Sul- 
iivad, for afi^ matter in which they have an indf* 
vidual or personal concern. It is only in the per* 
fermadce of o&chl duties, that the process of the 
«ourt interferes to controt them ; it wa§ not for 
himself, orupon! his individual account, that Ralph 
Osborn, il9Baed his warrant, to collect a tax from 
the bank of the United States^ It was for the 
state and in his character as Auditer, that he act- 
^; itisliiiiotin tk« transaction of individual' busi- 
*«iess, or upon his own contracts, that Samuel Sulli- 
vaft i» forbid t** dispose cf^ or part iviihj particular 
fu^dsi He is mkibited from paying away money 
received by him as treasurer, held by him as such 
and for the disbursement of which he is officialTy 
vresponsibtet to the stat$. 

2 
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A state iD the abstract is an intangible entit j 
Uke a corporation ; in substance, it is a community 
of individuals ; it can only act bj individual agents? 
and its power of action is com|:4etelj destroyed, 
when these agents are restrained from acting. It 
is solemn trifling to admit that a state cannot be 
sded in the circuit court, and at the same time in^ 
sist, that every agent that the state employs may 
bexontrolled and restrained from performing his 
official functions, by: the same circuit court 
. The auditor of state is a ministerial, agent, in the 
executive department of the government ; it is his 
duty to superintend the collection of the revenue ; 
he acts direct for the whole people upon each; 
in every one of his official acts, he exercises a por« 
tion of the sovereign power ; and when he is res- 
trained from acting officially, it is the. sovereign 
power of the state that is restrained. 

Injunctions to stay proceedings in the courts oE 
law, are founded upon a different principle. They 
act upon the party and not upon the court, and call 
in question the conduct of ^t he. party, not the jus- 
tice, or integrity of the judges. The people, too 
frequently called the government, never intend 
that one individual shall use their power to do in- 
justice to another. Courts of chancery are institu- 
ted, not to control the courts of law, but to con. 
trol individuals, who may have obtained uncon- 
scionable advantages in the law courts. The pro- 
ceedings of the chancery courts, is the act of the 
people ; but it does not operate upOT the people 
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themselres, in and through the courts of law. It 
onlj Withdraws the subject from the judgment of 
the people in their law court, to their judgment in 
their court of chancery, upon the principle that- 
adequate justice cannot be administered else* 
where. 

This injunction operates through the Auditor, 
upon the whole people of the state. He is their 
agent ; his acts are their acts ; he proceeds under 
their direction, and for their sole benefit. They 
are responsible for his errors, and are bound to . 
protect him from unjust responsibility. 

If the injunction was intended, and did in fact^ 
operate upon Ralph Osborn alone, his resignation 
or removal from office, would render it unavailing. 
His successor in office, would be at liberty to act, 
notwithstanding the injunction. But that this was 
not the intention, and is u|iderstood not to be the 
effect of this injunction^ is placed beyond all doubt. 
The bifl prayed not only, that Ralph Osborn, ^u* 
ddtorqfstateyhut that all others whom it concern- 
ed, should be enjoined — and so the order of in- 
junction was made. The court hare judicially de \ 
clared, that this order did not extend to Ralph 
Osborn and his agent, alone ; but to all who might 
act upon the subject By resigning his office, af- 
ter notice of an application for tho injunction, 
Ralph Osborn would have ceased to have any con- 
cern in the subject of it. Yet we are distinctly 
given to understand, that his successor in office was 
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ebjoiaedi as well a^ everj other agent or officer 
whom th^ lnw might appoint to pcrforoi anjduty 
connected w^^h the collection prohibited: Thi» 
facti alonOf would seepi decisive, that the proceed- 
ing k not pei:sQnal against Ralph Osborn, but is di- 
rect against t|ie Auditor of state. 

It is charged in the supplementary biH, that the 
money collected was delivered to Hiram Mirrick 
Carrey, to keep upon deposit, and by him deliver- 
ed to Samuel Sullivan, to keep in like manner ; it 
is also charged, that at the time of receiving the 
money, Currey was treasurer of the state of Ohio, 
and at the time of delivering it to Sullivan, be was 
the successor of Currey ; and the bill prays that 
Currey, as late treasurer, and Sullivan, as present 
treasurer, and also in their individual capacities, 
inay be made defendants ; the bill also prays, that 
Sullivan may be enjoined from disposing of the 
speciiic monies, received by him upon account of 
the tax. This injunetiob too, is granted, upon the 
suggestions, contained in the bill without . any evi- 
dence that the money was paid to Sullivan, as al- 
leged. 

This proceeding Is not merely personal against 
the treasurer, it is direct against the subject ; and 
that subject is money in the state treasury, receiv- 
ed by the treasurer as revenue of the state ; re- 
ceipted ior as such, and as such carried into ' his 
official accounts. But this is net a proceeding 
against the state ; because the complaints allege, 
that the^ nature and character of the whole trans- 
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action, forbids the supposition that the money was 
received bj the detendants, in the capacity of 
Treasurer.' Thus the court are called to deter- 
mine the whole transaction, to be illegal; end then 
to invest themselves with jurisdiction to reach the 
specific funds, by shutting their eyes to the real 
facts of the case, and supposing a state of things 
that never did exist 

When a state was liable to be sued* before the 
supreme court, the process issued against the state, 
and the coprt directed a service to be made upon 
the governor, for the time being. If the proceed- 
ings' in the present case are correct, it is now suffi- 
cient to issue process against the person who may 
happen to be treasurer, • and name him both as 
treasurer and as an individual, and upon such pro* 
cess, at the mere suggestion of a complaint, pro* 
hibit him from using, for the benefit of the state, 
any moneys paid to him officially, which it may be 
alleged were collected illegally. In due ' season a 
decree may be passed, for the specific restitution 
of the money thus claimed, and this decree will 
bind the treasurer, that may be in office when it 
is pronounced, and subject him to the responsibili- 
ties of a defendant. If he refuse to pay the mo- 
ney, the court may attach him for a contempt ; if 
he does pay it without a legislative appropriatioDt 
he is liable upon his bond, and subject to impeach- 
ment. Such. might have been the consequence of 
a judgment against a state, in the supreme court ; 
and it was no doubt an apprehension of such result, 
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that induced the amendment to the coustitutioDy 
forbidding the federal court? to pall a state before 
them as. a defendant, at the suit of an individual. 

Itiseirident that the priociple of the proceed* 
log secures to the federal tribunafs every powec 
supposed to be taken from them bjr the amend- 
ment If the Auditor of state can be enjoined 
from acting officially ; if the - treasurer can be de- 
creed to pay back moaey received as revenue, up- 
on the doctrine that the court consider them wrong 
doersythere is no case of the exercise of state 
power that, may not be [completely controlled 
The legislature levy a tax. The federal court are 
called upon, and upon motion, adjudge it to be 
contrary to the constitution of the United States: 
they regard the collector as a wrong doer, and en- 
join him from collecting it. The tax is collected and 
paid into, the state treasury; the federal court are 
applied to : they pronounce the tax unconstitution- 
al : the collection a trespass : the state Treasurer 
a bailee, for the claimant, and decree a restitution 
of the amount. The Legislature of the state 
enact a law for the punishment of crimes : an in- 
dividual is convicted under its provisions, and im- 
prisoned in the penitentiary. He complains that, 
the law under which he is convicted, is repugnant 
to the constitution of the United States. He calls 
upon the federal court for redress. The court 
decide the law' to be unconstitutional, the convic- 
tion illegal, the keeper ef the penitentiary a tres- 
passer, and order the prisoner to be discharged4 
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lb such a proceeding tbej keep the state ehtirelj* 
out of view, and regard it as a mere personal mat- 
ter; They shut their eyes to the real state of 
facts, and assert * that the nature and character of 
the whole transaction forbid the supposition^ that 
the state cogld have had any 'agency or concern in 
the imprisonment. In this manner the states may 
be placed at the foot of the federal judiciary, as 
If ell in its administration of criminal justice, as in 
its fiscal concerns. 

In granting an injunction against the Auditor of 
state in the first instance, and in awarding an at- 
tachment against him for disobedience to that in- 
junction, the federal circuit court in Ohio, have un- 
equivocally asserted a jurisdiction over the state 
and its officers, in the collection of revenue. The 
circumstances^ under which the attachment was 
ordered, admonish us that the jurisdiction thus as- 
serted^ will be without reluctance enforced. The 
Auditor will be fined or imprisoned, or both, for 
executing his official duty ; and the state must ei- 
ther acquiesce in the correctness of the proceed- 
ing, and avert the consequence by retracing their 
steps; or, regarding it as an encroachment upon 
their just authority, must prepare to take such a 
stand against it, as the constitution and a just re- 
gard to their rights may warrant. 

The committee conceive that the proceeding in 
this case by bill in chancery and injunction againat 
the Auditor and Ti-easurer, is to every substantial 
purpose a process against the state. The Auditor 
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and Treasurer are defendants in name and in forni 
only, and can onlj be made and regarded as de- 
fendants to evade the provisions of the constitution. 
From the view they have taken of the subject, the 
• conclusion seems inevitable, that the federal court 
have asserted a jurisdiction which a just construc- 
tion of the constitution does not warrant. And the 
comtnittee conceive, that to acquiesce in such an 
encroachment Upon the privileges and authority of 
the state, without an effort to defend them, would 
be an act of treachery to the state itself, and to all 
the states that compose the American Union. 

The committee are aware of the doctrine, that 
the federal courts are exclusively vested with ju- 
risdiction to declare, in the last resort, the true in- 
terpretation of the constitution of the United States. 
To this doctrine, in the latitude contended for, 
they never can give their assent. 

Every court of justice where they' have jarisdic- 
tion over i\\e parties to the suit, and the subject of 
controversy, are of necessity invested with power 
to decide every question upon which the rights of 
the parties depend. And their decision is conclu- 
sive, unless a superior court be invested with ju- 
risdiction to reView it. On this subject the pow- 
ers of the federal and of the state judiciary are 
precisely the satne. These powers are not found- 
ed upon any express constitutional provision; but 
result from the very nature of written constitutions, 
and judicial duty. 
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AmoQg other things, the censtitation of the U* 
nited States declares, that ^ no state shall psss any 
bill of attainder, ex post facto law, or law impair* 
iDg the obligation of contracts.' A defendant pros- 
ecuted for a crime before a state court, may insist 
that the law upon which he is accused is ex post 
facfo. If the state court decide in his faror, it is 
concIusi?e ; because there is no law authorising 
the federal court to review it. If the decision be 
against him, it is for the same reason conclusive* 
Ne person cap be criminally prosecuted before the 
federal courts for the violation of a state law. No 
appeal or writ of error ftom the decision of a state 
court, in a state prosecution, lies to the federal 
court. The interpretation of that provision of 
the constitution of the United States, which de- 
clares that no state shall pass an ear post facto law, 
is now exclusively vested in the state courts. Nor 
can the federal courts ever bc$ vested, under the 
constitution, as it now stands, with effective juris, 
diction to. interpret and enforce this provision. 
They cannot be empowered to take the adminis- 
tration of criminal justice from before the state 
courts, in. the incipient stages of a prosecution. 
And a writ of error after judgment, would clearly 
be a suit at law^ in which the state must be de- 
fendant, and would come directly within the terms 
of the amendment. 

In this case^then, the federal courts cannot now 
pronounce an effective judicial decision. They 
cannot possess themselves of jurisdiction over the 
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f&rtmt upon* whom an; decuidD tbejr migHt make, 
ciduld operate* ITet individuals ma; contriVe some 
feigned actioo, or mal^e sbme feigned issue, abdt 
f>resebt to tHe federal court for decisfen a casei 
cjullingaponttiem) and thus empowering tHem to 
decide that upon a particular state offactSytHe op- 
eration of a state law would be ex post facto within 
tUf meaning ef the provision of the conititution of 
the- t^ited States. A decision thus obtained, 
would be entitled to respect, as the opihion of em- 
inent mei^ but never conlil Be regarded as a judi- 
cial declaration of the law of the land[ 

SjT an eipress provision of the constitution' of 
the United Statel^ a provision introduced purpose- 
Ijto efiect that ola^ect,. the states, in anj contro- 
versiea diej maj have with individuals, are pla- 
ced be j^ond the* jurisdictioB of the federal courts. 
It' would 8eem> incontipovertible, that the amenda- 
tor|r actidir placed the states, and* the United 
Statesrin^ a relation to each other, different from 
that in which they stood under the original consti- 
tiiiiqn. Difiereot in this, that, in all caseb, where, 
(h6. states coul A not be called to answer, in the 
federal eourts, these edtirts ceased to be a con- 
sCitutiCMiaL tcibunal to investigate and dietermine 
(beii; pc^wer atul aiuthoritjr, under the constitution 
of the United States. The dutj of the courts to 
deeiarre the law,^ terminated witlt their authority 
to <iecute^it# 

The ceBdmittee conceive,, that such is the true 
and that such is the settled construction of the 
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cphstitotioB ; settled by an authority, par^mQUQt 
16 all 6ft^k^, toti from Wbich;ttiere c^Jbe.no ap- 
peily tire aufthotity of the p^ofiie'^th^ibftelTes. 

So e&rly as the year 1 1^, the states, ^^ ^the 
people, were cillell 'to deelare thetr opiDions^njipD 
the quesitioti iavblrh]^ ihe rfeUtite rights aod pow- 
^r^lo^!rhegoteraltle1llt'd^ the '^ted ^Btttai, and 
tJf'tte^iBiTeirtmifettts df l!ie sepiirate grtdtes. ''In 
tbeim^lhif'N<»r^mfaer, dflfaaft;ye»*^^ of 

'JS^bttHiky'tieselred : 

*«^hat^tHfe^cTertil ^taftes^^omp^rig^htB^tTdfted 
**'Stalcs 6f A'QKvicvareiibbuiiiifid t^^ pthcU 
^fleiof tlhlimif^d sdfntiissiftata^htiTirjgksn^r^^^ 
^ftaiafenfr ; 4>rfti^fhafl)yr«(« mi«fer-lhe iitjrle 
'Hrtiff^me -6f ifc/coiisrtitatk«for^e^^ 
^^^ ^^ndoieitfs ^<6t«ICO) tfaef tob^ititt^d ^ ^n^ 
^^rkl <g61r«rrahiMt' fdhsp^ti pulrpdses^ii^teg^a'ied 
*" to Jt!hat ; ^ *? ifrmnei^t feet*tate ^ffitftte|)t>fr^r6, /re- 
^'iettidg^^Vdbb^tkteltoi^ti^f^'ihe TisaBtiary ibi^^ of 
^* «g6t to' thteit trtirn s«« ^dvWninefrt : aad^ihat 
^ lii^htttssmi^r^be geneMgdv^iiim^M^ ai^ml^un- 
^< delegated powers, its acts are unautbolfhit^^e, 
^ ^ojA a\id i? tiirf^rtb; tto« to^ihis cotopacit, dach 
^ state acceded as )& if tate, and is an inC^gr^^^ 
**'its co-statesforimDg, as to itself, the bibef pa^iy ; 
^^'l£hat. thet goyerhment created 1>y ibis Q6ttipd:6t 
^ wait not ipade^he eitclusiye br'final jqdge d^l^ 
^^ extent of ihe powers' delegated to if^elt, sinqe 
^^ that wo^ld have made its discretioQi and iaol,'^ 
^< cbn^titiitiob, the m^ure oY'its poller* ^Bfit 
/«%t asin &fl dthlst <asel of cofiapSiCt cmdftg f^^' 
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^ ties haviDg no common judge, each partj has an 
^fqual right to* judge for itself, as well of infrac- 
^^ions, as of the mode and measure of redress." 

«In the month of December, of the same year, 
1798, the legislature of Virginia resolyed : 

'^ That this assemUjr doth explicitly and perr 
<^ emptoriljr declare, that it yiews the porwers of 
^^ the federal gorernment, as resulting from the 
*^ compact to which the states are parties, as lim- 
^^ ited by the plain s^nse. and intention of the in- . 
^ strument constituting that compact.^ as no iar- 
^^ ther valid than they are authorized by the grants 
'Venumerated in that compact ; and that in case 
^ of deliberate^ palpable, and dangerous exercise 
/^ of other powers, not granted by the said cem- 
^.pacty the states who are parties thereto, hare 
/^ the right, and are in duty bound, to interpose, 
^ for arresting the progress of the evil and ior 
^^ maintaining within their respective limit% the 
<^ authorities, rights, and liberties appertainii^ to 
"tbepa.'* 

It cannot be forgotten, that these resolves, and 
others connected with them, were occasioned by 
tl^e iacts o{ congress commonly called the alien 
and sedition laws, and by certain decisions in the 
federal circuit courts recognizing the obligatory 
force of the common law, as applicable to federal 
jurisprudence. 

The resolutions of Virginia were submitted to 
the legislatures of the different states — Delaware, 
Rhode-Island, Massachusetts, the senate of New* 
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York, Connecticut, New-Hampshire and Vemonf, 
returned answers to them, stronglj reprobating 
their principle, and all but Delaware and Connec- 
ticut, asserting, that tbcf federal judiciary were 
' exelusiTely the expositt^rs of the federal constitu-. 
tioB. In the Virginia . legislature these luoiswers 
were dubmitted to a committee, of which Mr. 
Madison was chairman, and in January, 1800, this 
committee, .jnade a report, which has ever since 
been considered the triie text book . of republican 
principles. , ' ' 

""In that report, the claim that the federal judi- 
ciary is the excludre ' Expositor of the federal 
constitution is taken up and examined. The com- 
mittee say : 

" But it is objected that judicial authority is tp 
/< be regarded as the sole expositor ot the constir 
<Uution, in the la^t resort; and it may be asked 
^^ for what reason the declaration by the general 
^^ assembly, supposing it to be theoretically true, 
<^ could be required at the present day, and in so 
** solemn a manner. 

' ^* On this objection it might be obseryed, first ; 
^* that there maybe instances of usurped power, 
** which the forms of the constitution would never 
<^ draw within the control of the judicial depart- 
*^mei\t ; secondly, that if the decision of the ju- 
^^diciary be raised above the authority of the sove- 
" reign parties to the constitution, the decisions of 
<< the other departments, not carried hy the forms 
^of the constitution before the judiciary, must bo 
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^equaliy^authorkatire and final, with the deci$ioi» 
^ fH that de par ^mebt. l^ut the proper aosvfer to 
^ the olijfectioQ 1)9, that Ihe re^6IQtion of the'Gejier' 
^ al Assemhlj relates to tlume^gceat atid ettraor. 
^ dinarjr oases ita which atl the fornii orthe con- 
^' stitutioo mi^ prove ineBsctual against mtractioos 
'^^a^erous to the essential r^hts .of ihe parties 
^ to it l^he resolution supposes, that dangeroi^ 
f^powersn6t'delegated,iKia)r not ehljrlM usurped 
<<aKiii executed Ibj thedthet* departments, but thsTt 
^ ihejuBicidtdeptirtttm^ dtao may exercise or Mne^ 
^^Mofidangerousjpofvers beyond the grant of ihe tm^ 
^stttuiion; and consequentlt that tiIe tJLtlMATB 

"*^ RIGHT OF THE PARTOBS TO^IO: d6NS*mn1to», «> 
^^ JUDGE WHETHER tHE COlVffiECT HAS IftHEN DANGER- 
^ OUSLT TIOMTEI^ 9IU8TJBX'Mpa> TO VieLATiOl^S tY OJtB 
^PELE^AiilDAUmoiUTT!^ ANOtHER, BT 

^*THE JUBIGIARYAS WELL AS BY THE jgigCUfiYE OR 
'** LEGISLATlfVE/' 

^•^ifowerei: true, {hereTore, it may be that ihe 
'<<judiciar'depar tmen t id^ in all guestiohik submitted 
^ to itl)/ thetprms of the constitution, to decida 
^ inihelast resort; this resert miust necessiarilj be 
^^ deeded the last in relation 16 (he adth'of ities of 
*^!<het>thei!^ departments &f the jj^V($mmient ; Hot in 
^reTation tother^hts ot'the p^^^^^ the don- 

^^Bttttttiohal cokQpact,'from^^ the Judicial as 

^%ett as Ihe other departmeKitd hoM their ^^le- 
^^SUfdtiilsts. ^Onai^ofheieiiiypdtfaeflfi^th^^ 
•w gtfkfdir ef jidfcfel pdww,-wdite a 
"^ify dttegati^'itf^hd the citfhttUiteftce of this 
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*'dbparftM«rtm4i>tft«Q«hcM nfei UBiirped' puMnwi 

eft Mtt^aMsbimMBi Itl)o<j^Iblftiii^. lUm mn^Ua (vf 

New-¥ork, New-Hampshire and Vermoiil^.ia/mp^ 
Md'tfae M8WM «o>«bes« mj^w^^ iIml liggArftare 
of ?irgibi«i^ wema direqt aadicoiiatitutiaBsliappni 
totkettaflto anit^tii file people^, apoa 4iM nnC 
^Mfftiowat' ktswi. Tfa» ififnotl was dacisM: hj 
tlV»- presafeiifiat Md ofhn ftectmia of iJOa 
l%e itktes doad ffte peeple raoogoijcd! and affinMd 
tfei^deefrmerof Kentteik/ andf Vk^ata^ faf afibctu 
iiiga«rtttIelfoi]g«J»«headi»Qkt»^ f^B- 

oral gmmm amt. In th» pardon of C^Okodof, 
Gonricted under the sedhioiylavvv and m t)io roaul* 
tmeeei biff Hoe^ ffce novr admmiflitpatkft uno^ir. 
ocalfy rao^aed ffeo AecidToD and tbo^ atitbortty of 
fhe fltftfe^ and of tbo poopiii Thus baa ^ 
qiuiMloa, whether f he focbrd oourtit wo the ado 
ospoai<tord of the ooiiBtkutioB of th« Ufiited 
i^ates m&o^fi»t r^sortv or whefbor «bo atatos, 
^ as hi all other casw, of eoaorpaet amon^ parties 
IraYifig fiacomiaoD juc^e^'^ bare an eqaat rights 
niterptret that cormtMutioQ for tbeiwelToi^ whom 
their dOirere%nr]gfa(B are mr^tfedy boM deeidad 
againirt the pretedtion of the federal jih%os hy the 
people thentselres, the truo^sowce of all It^iU- 
tdate power, 
h) tfes ophrion o( the committee, the h^h att- 
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thority of this pr^edent, as well as the clear right 
of the case, imposes a^utj upon the state, from 
which it caoootfihrink without. dishonor. Solonf 
as one single constitutional effort can be m^de ta 
save them, the state ought not to iHjrretii]er its 
rights^ to the encroaching pretentions of the cir-^ 
ciiit court. - 

Butjustice should ever be held sacred. Pride 
and resentment are alike poor apologies for {>er-* 
soTerance in error. If it were admitted that the 
proceedings of the federal court against the state, 
through iU officers, are not warranted by the con- 
stitution^ still, if the state has commenced in error, 
it should abandon the controversy. Before, there* 
fore, we determine upon the course we ought to 
pursue, it is necessary to review and examine the 
ground upon which we stand. 
. The bank of the United States established an 
office of discount and deposit, at Cincinnati, in this 
state, which commenced banking in the spring of 
the year 1817. The legislature met in December 
following, and upon the 13th day of Decembier, a 
resolution was proposed in theHouse of Represent- 
atives, and adopted, appointing a committee to en- 
quire into the expediency of taxing such branches, 
us were, or might be established within this state. 
The committee reported , against the expediency 
of levying such a tax ; but the bouse of represen- 
tatives, reversed their report by a majority of 37 
to 22. A substitute for their report was then offer- 
ed, asserting the right of the state to levy such a tax, 
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and the expediency of doing it at that time. The 
constitutional right of the state toleyj such a tax, 
was carried by 48 to 12, and the expediency of 
proceeding to levy the tax, by 83 to 27. A bill 
assessing a tax, was reported to the house, and 
passed to be engrossed for a third reading and final 
passage,- and upon the third reading, was postponed 
to the second Monday of December, 1818. 

After this solemn assertion of the right to tax, 
and when a bill for that purpose waj pending be- 
fore the house of representatives, the bank pro- 
ceeded to organize a second office of discount and 
deposit, at Cbiilicothe in this state,* which commen- 
ced banking in the spring of the year 1818. In 
January 1819, the legislature enacted the law lev- 
ying the tax, and postponed its execution until the 
September following, that the bank might have 
abundant time so to arrange their business, as not 
to come within the provisions of the taxing law. 

At the period of adopting these measures, the 
donstitutional right of the state^ to levy the tax, 
was doubted by none, but those interested in the 
bank, or those who expected to derive pecuniary- 
advantages, for tliemselves or their friends, by the 
location of branches. It seemed impossible that 
a rational, disinterested and independent mind 
could doubt. During the existence of the old 
bank of the United States, the state of Georgia 
had asserted this right of taxation, and actually 
collected the tax. The bank brought a suit, to 
recover back the money, in the federal circuit 
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court of €teoPgia. Tki# suit w«s brought bcforo 
tiiesdpremeooBFt^ upol^ a quostiofi sot directly 
tHydytegthe power of taxation. TPbe «iipreiiie 
court dcoid©* the' ppint before them, m favor of 
tbobanfk^ but upon suehgrou&ds, that the fuit waa 
nbandoB^ and the tax submitted (o. When tb^ 
ebartipr of the preseot bank was enacted, it wa$ 
known that the states ctaimod, and had practicaUy 
Inserted tbe power of taxing it, yet no exemption 
Orom the operation of the power is stipulated 
hy Congress* The natural inierenee from the 
dilence of the charter u^^n this pointy would seem 
to be, that the ^ower ot the states ask recognise 
ed, and tbat Congress were not disposed to inters 
fere with it. 

^ The Constitution of the United States had dts- 
tinetlj expressed, ini^hat cases the taxing power 
t>f the states should be restrained. No maxim of 
legal construction is better settled, and more uni« 
versalty acknowledged, than, that express iimrta- 
tions of power, either in constitutions or in statutes^ 
are d^tinct admissions that the power exists, and 
maj be exercised in every other case, than those 
expressly hmited. With a knowledge of these 
facts and doctrines in their minds, that a confi- 
dence in the power of the state, to levy this tax, 
t^hould be almost universal, is what evejry intelligent 
man would expect. But after the law was enact- 
ed, that levied the tax, and before the time of its 
taking cITect, the Supreme Court of the U. S. in 
the case of Maryland and A^'CoUocb, decided, that 



fbe states vT^re dtebtited by the ceOBtitaitioh %{ 
tbb United States^ froin tose^ing ^r ievy&ag ahjr 
itich tax. And upon ibe promblgtetfoii ^f thft 4^ 
ctsion it is diaiatatfled that it beisftase tkb ddty i^t 
the state and its c^eil-s to a^die^di^ abd trbdf 
tbe act bf thelegisiatore a» ^ ijtetd l^tteh Th8 
committee hanre coodidered thfe fM^itida^ and i'tU 
dot satisfied thislt it kk eofr^ct 6ti&. 

It has been already bbeWny tbat s^(3e Vl^ iltli 
amendment to the cdnititiltidi^^ tbe se^iHate ktkte^ 
as partieii.tc th^ ebmpflct of uMofe^ »i& ilot Mbjbfet 
tfo the jutisdietimi 6f the f^erat ^iMf^fii, u^cta ^Siftii^ 
tions inrolvii^ thei^ f^wMr Md iitttb^rilj HA sbVd^ 
reign states. Not being ^ttbjl^t Id ^k jtirttdlc-^ 
tioii^ no state cat tm coticltf&d hf ffiie opM^sa dt 
these tribuDilb : bat these Iff^ ^b§tibi]i8.&i r^a'peet 
to whtebthefd il liOcdiAalokl'jadge^ and tbere^or^ 
the state hab a right to j<id^ foi'ilsierf. 1! by th^ 
management of a plirty, aiid ftfroorgb t^6 ihadtr<ir- 
tence oi^ G<^ilinf a^ilc^ of a ^tati?^ a: iMi bci Ailtde^ 
pfes^ntit^to the supreme couift of t%^ tJiiite^ 
Staf6^ fai^ decfi^tbifi, idi^o^tant and liiter^itihg q^ei^ 
tioiisbf state pfower, a^d state authdrity, upon no 
jiist' pribbfple, ought the stated to be c6nclade<f, Sj 
atijr dedsibhrhad tfpddsuchacase, The commit- 
ted art tlkktif of opinion, that siich is the true' 
charact^^ of the csise, passed upon the world hj 
m' titfe of M^CoBoch fs. iitaryiarid. 

It wa&l bhc^ feinarked, hf a most profound politic 
ciaiti that kbrd^ are things; and the pbser?atiQn is 
most litfcJtic^StiohaWjr a correct one. This case, dig- 
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Dified with the important and high sounding title of 
^^M^Collock vs*ihe$tate of Marylanij^^ when look- 
ed into, is found to be an ordinarjr qui tarn action of 
debt, brought bj a common informer^ of the name 
of John Jumes ; and it is throughout an agreed 
case, made expressly forvthe [purpose of obtaining 
the opinion of the supreme court of the United 
States, upon the question, whether the states could 
cons^itutionallj lery; a tax upon the bank of the 
United States. This agreed case was manufacture 
edin the summer of thb year 1818, and passed 
through the county court of Baltimore county, and 
the court of appeals of the state of Maryland, in 
the same season so as to be got upon the docket of 
the supreme court of. the United States, for adju- 
dication, at their February term, 1819. It is only 
by the management and concurrence of parties, 
that csiuses can be thus expeditiously brought to a 
final hearing in the supreme court. ^ 

fy It must be, remembered, that through the ex- 
travagant and fraudulent speculations, of those en- 
trusted with conducting the concerns of the bank, 
it stood at the close of the year 1818, upon the 
very brink of destruction* At this critical junc- 
ture of its affairs,it was a manoeuvre of consummate 
policy to draw from the supreme court of the Uni- 
ted States a decision, that the institution itself, 
was constitutionally created; and that it was ex- 
empt from the taxing power of the states. This 
decision served to prop its sinking. credit ; and if 
it inflicted a dangerous wound upon the authority 
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of the states, both with the bank, and with John 
James this might be but a minor consjderatioo. It 
is trulj an alarming circumstance, if it be in the 
power of an, aspiring corporation, and an unknown 
and obscure iildividual,thus to elicit opinions, com- 
promiting the vital interests of the states that com* 
pose the American Union* 

It is not however either in theory er in practice* 
the necessary consequence of a decision of the su- 
preme court, that all, who claim rights of the same, 
nature with those decided by the court, are re- 
quired to acquiesce. There are cases, in whicb 
the decisions of that tribunal have been followed^ 
by no effective consequence. 

In the case of Marbury vs» Madison, the su- 
preme court of the United States decided, that 
William Marbury was entitled to his commission 
as a justice of the i3eace for the District of Colum- 
bia ; that the withholding of this commission by 
President Jefferson, was violative of the legal vest- 
ed right of Mr. Marbury. Nptwithstanding this 
decision, Mr. Marbury never did obtain his cotnr 
mission^ the person appointed in his place contin;- 
ued to act : his acts were admitted to be valid, 
and President Jefferson retained his standing in tbe^ 
estimation of the American people. The decision^ 
of the supreme court proved to be totally impo- 
tent and unavailing. 

So, in the case of Fletcher vs. Peck, the su- 
preme court decided, that the Yazoo purchasers 
from the state of Georgia^ were entitled to the 
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htidi ^ Bot the di^cision arailed them nptbing, tm"^ 
I^s as a make-^weight in effecting a com promise^ 

These t«ro cases kvB eridence^ that in great 
questions of political I'ights, and political powers^ 
adecisioiiof the supreme court of the U. States' 
IS not eondusiVe of the rights decided by it II 
the United States stand Justified, in mthbolding a 
eonsmission) when the court adjudged it to be the 
party^s right f if the United States m%ht, with-* 
out reprehem^on^ retail) possei^sfotl of tho Yazoo 
h&i^j lifter the li^p^eme court decided that they 
iit^^re the pri^perty ef the purchasers froiH (Greor- 
gid,iurely the dtit^ of Okiii ought not to be con- 
demned because she did not abandob her solemi^ 
kgislative actsy as a dead letter, upbi^lhe prbmul- 
gistidn of an opinioti of tbat tribaiiah 

This opinion is^ notv b€fofe os, Md the eotemit* 
tee eontekie that it is the duty of this GiStieral A^ 
i^emblyy eaimty to eiamim the priOci)»les and re^« 
sonrng upon whidb it is founded. Much deference 
is due to the respectable individuals by Trhom it 
was^ formed ; and more tjo the high station they ot- 
oapy in the government. Although their oj»inion is 
not adoaitted to bare the force of absolute author- 
ity, yet a counste of proceisding pronounced by such 
eminent statesmeh and lawyers to be uncbnstitu^ 
tionalf ought not to be %htly and unadvisedly a- 
dopted 

It is not perceived, that the power of the state 
to tax tbeofficers of the bank of the United States 
established within their jurisdictiiM), is necessarily 
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comwoted with tl>e questioR) wbelher eot^i^sd 
ha?e, ar bare not, tb^ Qoostitutional poW^t 
to create a corporation* This power may safe- 
ly be admitted) if, at the time of making this nd- 
iBissioDi we clearly co&iprehend the priuciplts Upi- 
on which the corporation k to bci instituted. 

•* A corporation,'' says chief justice Marslialli ill 
the case of Dartmouth College, ^ is an aftifietal 
*^ being ; invisible, intangible, and existing only in 
^contemplation of }aw. Being the mere creatttre 
"of law, it possesses only those properties, which 
<^ the charter of its creation confers «pon it, either 
^^ €j[pressly, or as incidental to its very existence. 
^^ These are such as are supposedbest calculated 
** to efiect the objects for which it was created. 
>' A;nong the most important, are immortality, and, 
•* if the expression may be allowed, individuality : 
. ** properties by which a perpetual sticcession of 
"many persons are considered as the same, and 
** may act as a single individual. They enable a 
" corporation to manage its own affairs, and to hold 
" property without the perplexing intricacies, the 
^^hazardous and endless necessity of perpetuafcon* 
"yoyancesfor the purpose of transmitting it from 
"hand to hand. It is chiefly (or the purpose of 
"clothing bodies of men, in succession, with these 
"qualities and capacities, that corporations are in- 
" vented and are in use. By these means a per- 
" pe.tual succession of individu^^Is arc capable of 
" acting foj: the promotion ofthe particular object, 
"like one immortal being. But this 'being does 
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" not share in the civil government of the country, 
<^ unless that be the purpose for. which it was cre- 
5^ated. Its immortalitjf no more confers on it 
f^politicial power, or a political character, than im- 
>* mortality would confer such power, or charter^ 
*^ upon a natural person. It is no more a state i^ 
<^ strument than a natural person exercising the 
^same powers would be." 

To this definitioD of a corporation, the commit, 
tee Bee no reason to object : and when the true 
character of a private banking company is correct- 
ly understood, there seems to be no cogent reason 
why it may not be incorporated by congress upon 
the principles here defined. 

Banking, where the capital is owned by an asso- 
ciation of individuals, is a private trader carried on 
by the individuals constituting the company, for 
their own profit. A mercantile company trade in 
produce and merchandize: a banking company 
trade in money, promissory, notes and bills of ex. 
change. Both may carry on their trade without 
a charter of incorporation : the trade of both may 
be regulated by the law of the state, in which they . 
are located ; and a charter of incorporation may 
be conferred upon either, without changing the 
character of their business, or clothing them with 
any portion of political power. 

It is competent for the government of the Uni- 
ted States to make contracts with an association of 
individuals, as well as with a single person. The 
Secretary of the treasury may be . authorised to 
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employ an uniocorporated banking comply, to 
take charge of^ and transmit from place to place, 
th/ public revenue. For the performance of this 
service, he may stipulate a compensation; but he x 
cannot be authorised to barter a privilege incon- 
sistent with the laMs ofthe state, where the com- 
pany is located, by way of compensation for ser- 
vices to be performed. If such bankii^ associa- 
tion be prohibited by the laws of the state, a con- 
tract with the general government cannot suspend 
thet operation of those laws. If such banking asso- 
ciation be subject to state taxation, they cannot be 
exempted from their responsibility by a contract 
with the United Stat^. But a capacity to trans- 
act its associate concerns in a legal and artificial 
•name ; a capacity to exist by perpetual succession, 
notwithstanding the natural death of the indi*< 
viduals^ a capacity to sue, and a liability to 
be: sued, without abatement, by the death of any 
one of the parties ; an exemption from personal 
responsibility for the company debts,and conferring 
a separate character upon the company funds, %o 
as to preserve them distinct from the individual 
property of the members of the conipany^ are not 
privileges incompatible with state laws. And if 
investing a private company with these privileges, 
may conduce to the public convenience and the 
public safety, in making contracts to receive and 
transmit the public monies ; conceding that Gon« 
gross are empowered, under the constitution, to 

confer tbese privileges, as a consideration for the 
5 
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performance of the services agreed upon, and for 
the purposes of public good, cannot possibly com- 
promit the safetj of the states. If their charter of 
ihcerpotation confer upon the Bank df the United 
States no other p'riyileges, than are here enumer- 
ated, it is manifest, that Jn every other respect, 
their property and business 'stand upon the same 
footing with that of othei* individuals. 

It Was in this light, that a charier incorporating a 
bank, was'contemplated by the first founders of 
the Bank of the United States. The power of 
establishing themselves where they pleased, with- 
out respect to the state authority, was not claim- 
ed hj the old bank, nor did they arrogate to them- 
selves any federal character or any privilege, 
which did not appertain to them as individual 
cfti^sens. No new or ^xtendied privileges are con- 
ferred, by its charter, upon the present institutioii. 
It IS created a private corporation of trade, ** as 
much so as if the franchises were invested in a sin- 
gle person." But it has received its chartered 
privileges from the government of the United 
States, and therefore it is, that it is exempt from 
state taxation. 

if *the Committee have been able to understand 
the opinion of the supreme court, this conse- 
quence IS deduced from the five following propo- 
sitions ; 

Fitst — The government of the Union, though 
limited in its powers, is supreme within its 
sphere of action. 
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Seeond^lt is of the very essence of supremacj, to 
remove all obstacles to its action within its 
own sphere, and so to modify every power 
vested in subprdina^e governrqents, as to ex- 
empt its own operations from their influence. 
Third — A power to create, implies a power to 

preserve. 
Fourth — A power to destroy, if wielded by a dif- 
ferent hand, is hostile to, and incompatible 
with, these powers to create and tq pre- 
serve. 
Fifth — Where this repugnancy exists, that author- 
ity which is supreme must control,not yield to 
that over which it is supreme. 
These propositions are plausible and imposing : 
but when carefully examiped, and applied to 
the subject under consideration, it is conceived, 
that no one of them can be sustained, to the extent 
here laid down. 

At the threshold of the enquiry, we demand, 
what is meant by the assertion, that " the govern- 
ment of the Union is supi^eme within its sphere of 
action ?" If thi$ observation is applied to a sub- 
ject, where no question of conflicting power arises, 
its truth may be safely admitted ; and the propo- 
sition is equally applicable to the states. In the 
same sense, each state is equally, < supreme wkh- 
in its sphere of afction.' In regulating our foreign 
trade, the government of the Union is supreme, and 
in establishing the modes of conveyance and the 
canons of descent, each state is equally supreme. 
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But this proves nothing upon either side, when the 
relative powers and authorities of the ^general and 
state governments are drawn into discussion* 

The power to establish light houses, beacons, 
buoys and public piers, is within the sphere of ac- 
tion of the government of the Union: but, in prac- 
tice, this power has never been considered su- 
preme. It has always been exercised with the as- 
sent of the states, and within cessions of territory 
made by them. 

The Cumberland road was laid out and con- 
structed by the government o! the Union; conse- 
quently the power to do it, is considered within 
their sphere of action* Yet this power was not 
claimed as supreme. It was only exercised with 
the assent and approbation of the states through 
which the road was made. 

Murder is an offence against all government : 
yet the government of the U. States cannot punish 
murder, unless it be committed in the army or na- 
Ty, upon the high seas, or within their forts and 
arsenals, or other places where they exercise ex- 
clusive jurisdiction. Except in the cases specified, 
the murder of an officer of the United States can- 
not be distinguished from an ordinary homicide. 
Ajudgeof the federal courts, a marshal, a collec- 
tor of the revenue, a post master, a member of ei- 
ther house of congress,the President or Vice-Presi- 
dent, may be murdered, ^hd if the respective 
states refuse to interpose their authority to punish 
the perpetrator, he must escape with impunity. 
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This governmentythough supreine within itd sphere 
of action, cannot protect the lives of its public 
functionaries, by the punishment of these who may 
assail them. It can assert no jurisdiction, unless ri* 
blence be offered to them in their official charac^^ 
ters, and in the performance of official duties. 

It may be answered to this, that the punishment 
of murder is not within theirsphere of action. True. 
But how futile is it to talk of a gorernmcDt being 
supreme ; which is not invested with this, the 
most common and ordinary mode of preserving its 
existence. It is supreme over individuals, in cases 
entirely subject to federal cognizance. But is it 
supreme over the states ? It cannot coerce them 
either to elect senators in congiess, or electors of 
President and Vice-President. A combination be- 
tween one half of the states, comprising one 
third of the people only, possess the power of dis- 
organizing the federal government, in all its majes- 
ty of supremacy, without a single act of violence. 
It is expressly inhibited by the constitution, from 
which this supremacy is derived, from calling the 
states ad defendants before its courts. It cannot 
save from punishment one single citizen whom the 
state authorities have condemned. It is neither 
supreme to save, or to punish; in what, then, does 
this supremacy consist, in which the separate states 
are not also supreme ? In one thing only; and that 
is, the exercise, by the federal courts, of appella- 
tive jurisdiction, in cases, and between parties, 
made subject to their jurisdiction, by the constitu- 
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their jurisdiction ; bu| are ezpresalj exempt from 
it, and, therefore, over the states and upon f|ues« 
tions involving the extent of their powers aqd au» 
tboritjr, the goyernment of the Union is not * su- 
preme. It cannot accordii^ to the hypothesis of 
the second proposition, remore all obstacles to its 
action, and so modify the powers of the state gov: 
ornments, as to exempt its own operations from 
their influence. 

Is this second proposition sustainable upon any 
acknowledged principle of constitutional law ? It is 
certainly a doctrine of portentous import, when 
ccHincctedy as it necessarily must be, with the prop- 
osition that precedes it : It claims, as an attribute 
of the government of. the Union, a power to modi- 
fy every power vested in the state goyemments^ 
»o as to remove all obstacles to its own action, and 
exempt its own operations froiQ their influence. 

AccerdiQg to this doctrine, the states are not co-- 
parties to the compact of union, as asserted in 179S 
by the states of Kentucky and Virginia, and estab- 
lished in 1800, by the American people. The 
rightsi powers and authorities of the states are not 
immutably established by constitutional provisions;, 
but are subject to modificationi in order to give 
scope for the action of the government of the U- 
oion. 

The two propositions stand in a perfectly natur- 
al and logical connection, though not thus arranged 
in the opinion : 
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^Theg^oyernment^theUniofi, though litiiit«d^ 
in its powers, is'^suprem^ trithin its spherie of fto- 
tion.'^ 

**It isof the very essence of supremaej to re*- 
move ^11 obstacles to its action within its own 
sphere, aiid So to modify Orety power vested ift 
subordinatt gorernmentSy as to eiezbfit its own op- 
erations from their influence*" 

Therefore, we may very properly add the c&a- 
isequent, it is competent for the government of the 
union, to remove all obstacles to its acticm, by so 
modifying the powers of the state gbvenmieiits,'as 
to exempt its own operations, fh>m their inflaence* 
If the postulates Ibe admitted, this coeisequent is in- 
evitable. 

This resolt will hardly be cofttetoded for iti ex- 
plicit terms ; it asserts a supremacy no where re* 
cc^ized in the constitution. The powers retained 
by the states^ cannot be mmtified by the govern- 
ment of the union. To modify, is to change, or 
give a new shape, to the power modified ; and if 
the^goverfament of the union can givie a new char, 
acter to the powers reserved by tbfe states, for the 
puf*pose of Removing obstades to their own pow- 
er of action, there must soon be an etid to the state 
governments. The government of the union as- 
serts, an exclusive siuthority in itself to determine 
its own sphere of action. On this point it is as su- 
preme, as upon any other. So soon as it has re- 
solved that the exercise of any power appertains to 
it, that power assumes the character of supremacy. 
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and renid?eaby modificatien, puts down before i(s 
inarch, evcrj power preyiouslj supposed to be 
vested in the states, that maj present any obsta* 
cle to its action. Thus the government of the 
union, may, and undoubtedly will progressively 
drawall the powers of government into the vor- 
tex of its own authority. Against these doctrinesy 
the committee conceive, that it is the duty of the 
states to enter their most solemn protest 

The committee do not admit, that supremacy is 
.an attribute, either of the government of the union, 
or of the state governments. Supremacy is an at^^ 
tribute of the people, and an attrihuteof the laws. 
In relation to the government^, the people are su- 
pretae,and the laws supreme over individuals. Grov- 
ernment is but the medium through which the su- 
preme power acts : the government of the union 
is the medium through which the American people 
act, upon particular subjects, that concern their in- 
terests and their welfare : the governments of 
the states are the medium, through which the 
same people act, upon other subjects, equally in- 
teresting and important to them ; these two medi- 
ums of action, are only brought into collision by 
the usurpations of one or the other. Neither is in- 
vested with power to render its encroachments 
permanent, by a modification of the powers of the 
other. While moving within its proper liqciits, 
neither can present an obstacle to the action of the 
other : both must proceed harmoniously. In res- 
pect to each other, neither is supreme^ neither 
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^ ' ^' ' ' 
mbiir^Sihdltbi iPbi goirenniitwit rX A« la/tikby tmfl 

'lite pfoptffty ftnd ^e ttgencbs lof the ^<At Amtt^ 

As ^"piJtfeaUlft it) tlil^ g<nnfffiitMM ot iAre ^dtt 
and tbe incorporation of the bank ^ \\^ ^mttA 
3tai»«fs^ «b^ |M%p66dtic^ ^^ ht&BsA ^bb^ ^Hb 

^MaoRSliraftd) 4^ ^ %&nk «if tli^ Cwtitd ^taiM 
t)i a ^cFfe pi4v!Me %4»t^ora!fl0ti iof ttietli^. l^k^ir 
^ai4^<:t^fe^s«rperi'tbt^^et^^ )ptolitieal ^ai> 
mcftep,fldr j|Ml(i(fettI poit^r ; it.|;«<ire^ fKcHtfi tor^oi^ 
»fet«Lp*ieil79 and «m«bii^ m^^ Tbife pMvisklli 
4Ebitt^bebafft: may^t^tii^ blra^iielie^ittt fbis Mat<M 
and'terrhbriiss^ WbmCaiHy eoo^tr^^ ^y te 

r^fded BS^ftHig'Clyrpei^te eaplioSfy Id <fo «0 4 
mnd tkiB h tht o^ij pre^ien ^f tbe ehartei^ 4htft 
by any tsolotabl^ in%er]M^atteti, caa bennderatood 
toirast Ibem iHtb a^eniblaiiw ^ poiitj^l ^wer* 

T^ kgat l^i^ealty 4siaii «apadity emiferred % tfan 
cbaff^, if <;ofnrtittitkitaaHydr&at«d^ at^ fft^sertrid 
h) wstence by^ the ir«y law fhat origkiates <lieilh 
Tfa^y be^^me prhrate vartedrigbtSyfitud to^ pt^ 
strrYcd by ibeBaEm iititv^real iaw, tbatpretocfailH 
diyidnal rights, alld iiidiiridcial contract ' 

But the trade and busiaess of the banfk«nd fb^ 
francbised conferred to aid tnt;|urryi£qg tktm tx^, are 
6 
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aeptrale and distinct matters. 'To lend mdDey and 
drire a trade in bills pf exchange^ and gold and 
silrer bullion, are not corporate franchises* Tbese 
trades exist, independent of the charter^ and may 
be pariBued by individuals, i?ithout an act of in- 
corporation^ It is sfot the business itself, but the 
particular methbd of conducting it, that is created 
by the act of Congress, ineorporating the bank oi 
the United States. * 

Ifatural persons are clothed with an original, iiv 
herent. capacity^ to make contracts^ and to acquire 
prof^erty. In a Corporation, this cil^pacity is arti& 
daL in other respecti^ natural persons and cor<- 
porations or legal personsi stand upon the same 
.principles* The power of making contracts^ en- 
joyed by f^difidiials^ is subject to the regulations of 
law ; the property acquired by individuals is liable 
to taxation for the support of those laws, thM orig* 
inate and protect it; private Corporations of trade, 
upon every maxim of justice and coipmonsense,jare 
subject to the same regulations and exactions^ 

The employments, professions, business and 
trade of natural persons may be taxed as such, and 
laws for thispurpose, are not considered as viola- 
tive oT individual rights, or as incompatible with 
the existence and preservation of trade, business 
and employments. Nojust principle is^ perceived, 
upon which these laws should receive a different 
interpretation, in their application to the trade and 
business of a private corporation. 

Accordii^ to the definition of corporation here- 
tofore given, the corporate franchises of the bank 
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of thd United States^ invest the stockholders wittt 
immortality and individuality, with a capacity to 
lact like one immortal being, to perpetuate their 
existence ; to manage their d^nrn affairs, to hold 
property, and transmit it from hand to hand as a 
natural person could. These franchises are co&i 
fcrred by the government of the Unidn,to enable 
the company to conduct the business of lending' 
money, and the trade in bills of exchange^ and 
gold and silver bullion, with convenience and se- 
curity; but the business and trade to be conduct^ 
€d, are not corporate franchises, and are not cre^ 
ated by an act of congre'ss. A tax assessed upon 
the business of the company, does not touch their 
corporate franchises, however it may affect their 
couvenfence or their profit. This power to pre^ 
serve, ^s asserted by the court, and applied to the 
subject before them, is not asserted for maintain- 
ing and preserving the corporate franchises of the 
bank; but tor the purpose of giving to these cor* 
porate franchises action and employment every 
where, independent of state laws^ and beyond the . 
control of state legislation. Whepfairlj traced tc^ 
its consequences, the doctrine asserted amounts to 
this ; that a corporation created by thei govero? 
ment c^ the Union is clothed with supreme author- 
ity, to conduct its business, without respect to the 
existing laws of the states and free from any ap- 
prehension of those that may be enacted. 

A most serious objection to this doctrine, is, that 
it asserts the power to preserve, not as pertaining 
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Q]( mt, at the disd^etjoa oC coogressf but sn^ ineid6ii*<^ 
tal to the ehajrter^ and ta hit 9e€W«d io^ th« irQiQ«' 

p^ l^jb the jadki4i><M^ 
Tbfl eoiBiiiitte4>. concave llia£ tk# |^#wm t€^ »ef 

oCV^.same claoi ai)ddeden0>Mi>bo(li awrbg^ 
hiwe pbwei^&tA he ccAfe^i^ecl m? wiihh^ at tfafi^ 
djuiei^l^ii qC tbe^ legjslfttdKe,, a«|$ irhM0 al ibab^e« 
ii£ tDcorpi^aJtiom iijpidi^^ i»» gt)e0iEik ^rmfog^ 
andex^m^iQnsy, nQoe eap, W $iipp<i^fi^ ior nwfi^ 
^ Being tbe^ merevci;eatii|?e of ki% «! pos^enie^m^ 
Ijr thpse proji^ectiesLcoiil^rred; v^<^niit« tk^Mt ««k 

Had epn^re^B^ iajbeodcid tqr oa[^ea|Mt tk^ htAik 
from the taxing ppw<eii of/ ^le atatfi^a^a^ m^M$^: of 
preeerviiig rt$ existence^ a pi^)Vj$^ Cor tJiat piiK- 
l^de: should, Haivo biseD iptroduGQdJiitjGi thi^oharter;^ 
The pow.eF to make this proyiaiop woyuld hair# 
been examined before the charter waacnaledsKand 
the ibtention of conj^es^ ifould he^e been.. o}a% 
' Seated. Xhe. people and th^e ataitea would haf o 
been ap^ri^ed of the pireteoBiona of t^e hwk.be^ 
fore it got foot hc^d^among them^, and .hofote li 
liad, estahllsh^d a moiled influence to sii p^r t itr * 
selC iTvery pririloge claimed bjF the companj 
when inserted in the .charter, has r^eceiYied: iho 
sanction of t^e legislatire AixthpTitj^ andiVogWi.to 
thetexaminatibti of alK . But to^^inTest tjb&m, with 
unknown and latent pri?ilegp3^ta any, extent th^f^ 
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the supreme coarl may 4eejBi eeweiNeiltf to pt^ 
senre^ nat enly their corporate franchiaes, but the 
meet bepeiicial ma ef thean e iindouh^ledlv a new 
doctrine^ as applied to eorpecatio88»abd[ as ^Qgei> 
ous. aa it id p0?eL. 

This cempao/haiKe elatitted that the states can- 
not, tax their corporate Qperatiofis, or the profits 
arisipg from them : and tlia sypcefie ^ourt have 
sustaioed their elaiJii as a plirileger inee^sary to 
preserre tl;Nsijr«^isteoed« Bf their charter,* th^ 
arn a^^drised to employ officeni^ cierks^ and aen- 
vants.. Should the coospaiijr elaiai to send slates 
into Obioii apd emploj them io their branches, as 
SSfi^^Sf the coQunittee lireuii) conceive the ciaiai 
as wettftmnded^ and *aft likely to be snsta^ed, sa 
tk^ eMmptieii ficoes taxation^ It stands upon the 
saene^ pi^inciple. If the^ states may centred, the 
eontpany* ift the employoseiit ef 8$rp$mts^ they may 
embarrass tts operattoas^ and impede a fi^ee and 
unrestrained exercise and enjoyment of their cor^ 
porate facultbs* By the laws of Ohio, a promise 
to piey the debt of another is Qot obligatory unless 
nude in waiting : but the charter of this company 
is stJent as to the teode of binding parties that con- 
tiraet with them ; they may claim that this taw of 
ccNBtratts. applied^ to tnditiduais only, and cannofe 
tench them without narcowing the beneficial use 
of the faculty ednferred upon them by congress ; 
'Wh& shaH say that this claim may not be sustaiiv- 
ed ? In short*, who can undertake, with any hope 
ef success to enumerate the prit^ieges and exemp- 



46 

thm to >7hicb,upon thisdoctrtne, the bank are ecr-* 
titled ? 

' It IS iinportant to^ glance at the train of implica* 
tioQs with which this doctrine is connected. The 
power to ereate the bank, implies the power to 
preserre it. This power to preate is, itself, deri- 
ved by implication* It is found among^ the subsid-^ 
iarj powers, as incident to the choice of means for 
the adxmnistration of the goTernmett. This im- 
plied power to create, is made the foundation for 
furthei* impUcation ; it itnplies the power to pri>- 
serye ; and again, of.neeessitj, the power to pre^ 
serve, implies a choice in selecting the means of 
preservation ; and upon the doctrine of the court, 
all these powers are supreme, to the opel^ations of 
ivbicb, the constitutions and lawsof the states can 
oppose no obstacle. * It is certamly^ difficult to see 
the point where these implications terminate, or 
to name the power^bidi tbej feaveto the states 
uninipaired* ^ ^ 

The government of the union have no author it v, 
by the express previsions of the constitution, to in. 
terfere with the law of contracts, They have 
found authority to institiite a BSaoJc, Qr:in other 
words to create a private corporation of trade, 
and with the power to create, they l^ave possessed 
themselves of power to preserre, not the^ corpora- 
tion they have created, but the business in which 
the corporatictti have engaged. This business ex« 
tends over the whole regipn of ^contract, either di- 
rect in negociatlng loans pf money, and purchasing 
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tnd aetling bills^of excba^ge, and gold and sUrer 
bullion, or iudirect in receiving and disposing of 
merchandize and real estate, pledged or mortgaged 
for debts previously contracted! From the aid of 
this corporation, the states may withdr^iw their 
law of comreyances^ or, as applied to th^r dealings^ 
the states may iotnoduce provisions regulating coa- 
tracts^ which the corporation may deem obstruc- 
tions to the enjoyment of their. corporate trade. 
From this doctrine, t^bat the power tp create, im* 
j^es the power to preserve,.cpi|gress may derive a 
power to frame a new law of contracts, and demise 
a new system of conveyances, suitable to the bene- 
ficial enjoyment of the trade of this corporation; 
and this new system in the supremacy of its action 
may disregard both fundamental laws, and estab- 
lish maxims of jurisprudence. 

The government of the union wa^ np* instituted 
to protect individual right&,or to redress individual 
wrongs; but this power to preserve the trade, bu- 
siness and property of a corporation created by 
Ihemselves, invests them with power to frame a 
epdeof criminal law, for the punishment of thpse 
who violate the property of the bank, and thus 
draw into the federal courts, the ordinary adminis- 
tr^ionof criminal justice. This is already at- 
tempted in the provision for punishing those wh4 
counterfeit the notes of the bank, and upon the 
doctrine asserted, may be extended to case^'of lar- 
ceny, burglary, or robbery upon their corporate 
property* No doctrine has ever yet been advan- 
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t!tA that draws te the gpyemtAetii ol the vamtk 
goch a host t>( powers : none that contains sudh 
potencjr for " rending into shreds ^ the author^ . 
ity of the states. Those who claiiii for the gov- 
ernment of the tinbO) the power of creatii^ cor« 
porationS) hold that ^ one maj be created in rela^ 
tion to the collection of the taxes, or to the trade 
with foreign countries/ of betuoeen the siaieis, or with 
the lodiaii tribes ; because it is the province of the 
general government to regulate those objects, and 
because it is incident to a general sovereign or \t^ 
gislatire power to regulate a thing to employ aH 
the means which relate to its regulation to the 
best advantage.'^ The power to create all these 
corporations, upon the principle asserted, imj^ies 
the power to pfcsefyfe them. And the power to 
preserve, implies a potiret* m the govemt»eiit of fhe 
union to bargain with companies for monop6l«e8 of 
trade and exemptions from taxation : to plaoa 
such companies above the power of the st^t^s, as 
means employed by themselves, which they have 
a right to use to (he best advantage. 

In the discussion of this subject, an extraordinary, 
and the most miractilpus efficacy, is given to th« 
terms '^^i^mp/oymenf of means J^^ And it is worthy ol 
remark that no e6fort is made to explain their 
true import, or the sense in which they are ui&ed. 
We are told that the collection of taxes, and tho 
safe keeping of, and transmission of nfoney from 
place to place, is anend, or object of gov^mmeiit) 
and that the bank is a convenient means oC ettaiHf- 
iog this end; but it is not the charter or corporate 
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franchise that is used or employed for this porposo; 
it is the individuals that consipose the company, as 
an aggregate body, that are thus used, and the cor- 
porate franchise bestowed upon them by the goY- 
ernment is^ conferred to enable them to transact 
their own business, and perform this service for the 
government, with greater security and convenience. 
At this moment the government oi the unioB em- 
ploys the Franklin Bank of Columbus, to receive 
and pay out the public ironies, and while thua em- 
ployed, this bank is used as a meana of govern- 
ment, but being thus used, is not supposed ^ to itt- 
vest it with any privilege peculiar to the public 
functioQaries. 

The government, alHts machinery and officers, 
are but the means of the people for attaining the 
great ends declaied in the preamble to the consti- 
tution. Every person employed under the consti- 
tution, from the Preiident of the United States to 
the post-boy that carries the mail, partakes of this 
character of means : the law that the President 
is bound to see faithfully executed, and the horse 
that the post-boy rides, are alike, in a certain 
sense, means of the government : but . in respect 
to privileges and exemptions, no man ever ^up« 
posed them to stand upon the same footiqg. Those 
who hold offices direct under government, may be 
regarded as principal means y those who are em* 
ployed by contract, as incidental or subsidiary. 
The first class compose, as it were, a part of the 
govejpnment direct ; are entrusted with the exeiv 
^7. 
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tsiseof some portion of political power, and ar^ 
clothed with privileges and exemptions attached 
to their official stations. Those engaged by con- 
tract to perform services, have no offiijial charac- 
ter, and consequeptlj cannot claim the exemp- 
tions attached to public office. Thus a deputy 
ppstf-master is an officer under the government, in- 
yearted wjti;i privileges, and subject to disabilities 
attached to his office : but a contractor to carry the 
mail, has no such character ; yet both are meana 
used by government under th^.constitutional au- 
thority, ^^ to establish post offiees and post roads.^' 

' The bank of the United States is not a mean of 
the government of the union, in the same sense 
with the mint and the post office ; but in the same 
sense with co^itractors to supply public stores, or 
tp carry the mail. The director, assayeic, chief 
coiner, engraver, treasurer, melter and refiner of 
theipint s^re public officers, so are the postmaster 
general, and deputy postmasters. They cannot 
hbiM> theit offices and seats in congress at the same 
tivimi they are appointed to^and take an oath of 
<^qe. But the workmen employed in the mint^ 
like contractors to carry the mail, and the drivers 
and riders they employ, are not public officers, 
nevertheless, they are necessary means in the em«^ 
ployment of government. The stockholders in 
the bank of the United States, the president 
and directors of that institution, ar^ not public o^ 
ficers, even the directors appointed by the govern- 
ment, are destitute of public character. They are^ 
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eligible to seats iQ congress, which is conclusive er* 
idence upon this point : and it is a monstrous doo^ 
trine to maintain, that corporations created by the 
gorernm^nt of the union, in point of privilege and 
exemption, are principal means of govern- 
ment, not to be distinguished from the officers of 
the mint, and the post office, while every member 
and officer of such corpprations are eligible to 
seats, both in the congress of the union, and the 
legislatures of the several states. By this doc- 
trine, the great principle of separating the depart-, 
ments of government is completely broken down. 
Collectors of revenue^ officers of the customs. In* 
dian agents, receivers of public monies under the 
government of the union, may^become legislators i 
and judges in their own case, both in the general 
and state governments. This consequence alone 
, would seem sufficient to expose the unsoundness of 
the doctrine asserted. ^ 

It is singular, that in the very elaborate opinion' 
which the committee have been engaged in exam- 
ining, no deBnition should be given of the true char- 
acter of the bank : but that, like the terms ^^ em- 
ployment of means,'' it should be feft to doubtful 
and various intei pretatipns. It is a public institu^ 
tion, or a private corporation of trade. If the forv 
mer, with the privileges of office, the corporators 
must be subject to the disabilities^ of office. If the 
latter, likeeny other individual, or bank, empleyr^ 
ed by the government of the union, its trade and ^ 
business mu9t be regulated by state laws, and sub- 
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Ject to state exactions. In support of their posi- 
tron, that it is a private corporatioB ot trade, the 
committee can adduce a judicial opinion delivered 
in the supreme court itself. ^^ For instance, says 
Mr. Justice Storj, a bank created by the goyero- 
inent for its own uses whose stock k exclusive] j 
owned by the government, is, in the strictest sense, 
a public eorppratipn. So is an hospita],^^rjeated 
and endowed by the government for general charr. 
ity. But a bank whose stock is owned by private 
persons^ is a private corporcUtcfn^ although it is erects 
ed by the government and its objects and operations 
partake of a public nature. T(ie same doctrine 
lna^y be affirmed of insurance, canal, bridge, anfl 
turnpike companies. In all these cases, Ihe uses 
may, in.a certain sense, be called public, but the 
eorporettions are private : as much so indeed as if the. 
franchiseswerevestedinasiffigle pers&n.^'^ . 

We have seen that by the employment of nat** 
urai persons or state banks, to perform those ser* 
vices stipulated to be .performed by tbe bank ^of 
the United States, they become to a certain ex^ 
tent, mecttis einpbjfed by the governmeqt, and yet 
have ncrrer.been regarded as public officers, privi- 
leged from the operation of state laws. JM^y we 
not, therefore, paraphrase tbei language pf the 
d^ief justice, and as^^^^i^ then a natural person or 
*' iri»te bank, employed by the goirernment of the 
^^onien, to receire^keiip, and pay eut of the public 
^ zBonies wodi^not become a public officer, or be 
^ coDudered^as a member nf the: ciriL gorer nment. 
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<>^how IS it that this artificial being, created by law, 
''^for the purpose of being employed by the same 
^'goTernmeDt, for ',tbe same purposes, should be- 
^^come a part of the ciyil government of the coun- 
^^ try ? Is it because its existence', its capacities, its 
^* powers, are given by law ? Because the govcrn- 
^^ ment has given it the power to take and to hold 
^' property, in a particular form, and for particular 
'^purposes, has the government a consequent right,a3 
^^ over kll members of the civil government it must 
" have, substantially to change that form, er to va« 
" ry t1»e purposes to which the property is to be 
" applied? This principle has neper been asserted or 
" recogmzedj and is supported 6y no auth^fityy 

Thus reasoned the judges of the^supreme court, 
upon the 2d February 1819. The case of M^DoU ^ 
loch vs. Maryland, had not then been argued or 
decided. And the doctrine that the governmenf, 
by chartering a private corporation of trade, pla- 
ced the association upon the same foundation with 
the mint and the post office, had then never bef n . 
recognized in a court of law, and was ^'supported 
^ by no authorityJ^^ If the public character of the 
bank of the United States, stands upon other feun« 
datiOn than that expressly negatived in these quo- 
tations, the committee have been unable to discov- ^ 
er it : it is n6t explained or developed in the opin~ 
ion tliitt plaoes Ihem on^ a level with the miot and 
tlie post-office, ^nd gives to their trade, in bills of 
excbwge, and gold and isiiver bullioUf the same 
character as to the process of toe federal courts. 
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When the committee deny ths^t, " a power ta 
create, implies a power to preserve,'* they are ta 
be understood as denying the application of this 
principle, only by the case of creating corporations, 
A power to create a public office, necessarily im- 
plies a power to preserve that office : but a power 
to bestow a corporate franchise to carry on a pri- 
vate trade, is totally different from creating a pub- 
lic office; a distinction between the corporate fran- 
chise, and the business to be conducted under it,^ 
must be always borne in mind ; the power that 
creates a corporate franchise, For private purposes^ 

^ not only cannot preserve such franchise, but cannot 
new-mpdel or impair it; its corporate character 
and existence, are as secure as the existence and 
personal rights of stf natural person : but Us trad^ 
atid business, like the employments of natut'al per- 
sons, remain subject to regulation, by thp local au- 
thorities, where it seeks to locate them* Thus a 
power in the states to tax, or even to prohibit a 
trade in bills of exchange, android and silver bulK 
ion, is not a power to destroy the corporate fran- 
chises of the bank of the United States. These 
corporate franchis0$ remain, notwithstanding the 
exercise of this power, just as the existence and 
rights of an individual remain, though his business 
is taxed, or he is forbid to engage in certain em- 
ployments. The govecnment of the union hav^ 

* conferred upon the bank certain capacities, for en-^ 
gaging in trade : but it has not and cannot confer 
an absolute right and power to drive this trade, io 



55 . 

coijtempt of state laws. It is made capable, but 
not sovereign; its capacity must be examined, net 
with a single eye, to the supremacy of the power 
that created it ; but with a whole view, of what 
that power could confer, and what it has conferred. 
If the committee have succeeded in shewing, 
that the p^wer which created the bank of the U 
States, is not supreme, in the sense of the two first 
propositions; but is limited in its powers and means 
of preserviog the bank, so as to render the third 
proposition untenable, the fourth and fifth proposi- 
tions, which are founded upon, and consequences 
derived from the other three, must necessarily be 
given up : As applied to the question under discus- 
sipn, however, it has been shewn, that a power to 
tax their trade, is not a power to destroy the cor- 
poration. It is not perceived how a power to di. 
minish the profits of labor and capital, by exacting 
a portion of their proceeds, for the support of govl 
ernm^nt, can be construed into a power to destroy 
human life, and annihilate capitaL The power of 
taxing the bank is denied, because it might be so 
used, as to prevent the corporation from deriving a 
profitable trade, and this is deemed a power to des- 
troy the charter, which did not originate the trade, 
but merely created a facility for conducting it.— 
But what is most singular is this, that after arriving 
^t this conclusion, an admission is made, that at once 
demolishes the whole doctrine upon which it is 
founded, 
. It is conceded, that each state may tax the 
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,K owned by its citizens in this bank. Then it 
IS not a public institution, exempt from state taxa- 
tion, opon the ffreat principle, that the states can- 
pot tax the offices, institutions and operations^ of 
the government of the union^. It is not that the 
states have no power to tax the bank ; but that 
this power exists only oyer its capital, and does net 
extend to its operations. What then becomes of 
all the labored doctrines of the opinion ? The 
government of the union, though supreme within 
its sphere of action, removing all obstacles, and isb 
modifying all powers, vested in subordinate govern- 
ments as to exempt its'^own operations from their 
influence, cannot [aft^r all, preserve what it can 
create. Those who advance this pretension, are 
compelled to admit, that, upon their own princi- 
ples, a power to destroy, may be wielded by the 
state governments. 

In its utmost extent, a state tax, upon the Qpera- 
tionsoftbe bank, .can produce no other ^ury, 
than a suspension of its business. By ceasing to 
trade, a tax upon business can always be avoided. 
Not so a -tak upon capital. Should the states of 
Pennsylvania, |New- York and Massachusetts com-, 
bine to tax the stock in the bank of the United 
States, owned by their citizens, to an amount that 
H)ust consume the annual profits, and'' encroach up- 
on the capital advanced, the destruction of the 
bank must be inevitable : for this tai: upoc capital 
maybe exacted, whether it be productive or not- 
The power of tho states to tax^the business ojf the 
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bank, is denied upon the broad ground^ that the 
power to \my sucK a tax is tantamount to a power 
to destroy the bank, and is incompatible with a 
povrer of the government ot the ubion to create it 
Yet this power to tax the capita!, though incoo- 
testibly of greater potency to destroy the lodtitu^ 
tion, is admitted to exist. ^ Between ithe point de- 
cided and the point conceded, there is a palpable 
tK>ntradiction, to which sound [argument and just 
conclusions are never subject. 

Another very absurd consequence results from 
the decision and admission, when connected togeth- 
er as they are, in the opinion under consideration. 
A state tax ypon the stock, or/ actual capital ior 
Tested by its citizens in the bank, cannot reaeh er 
affect the stock owned by foreigners, or by the oth« 
er states : but a tax upon tbe business, operates 
alike upon all the stockholders. Should Massa* 
chusetts tax the stock of her citizens, stock in the 
bank must be worth less in B9a$sachusetts than 
elsewhere, ^ould all the states tax the stock 
owned by their citizens, stock heti hy foreigners 
must be most valuable. Should on^ state tax the 
stock so as to exhaust the capital, the citizens of 
that state must sell otit to citizens of other states, 
or to foreigners. Should all the states assess siich 
a tax, the whole stock taust be transferred to for- 
eigners, or the bank annihilated. Ope c^Eise- 
quence, therefore, of this admission, may be te 
throw the institution into the hands of foreigners > 
when our governmeDt will exhibit the strange epee. 
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tacle of a company of foreign* bankers regarded as 
a natfonal institution, and as such, protected by the 
constitution of the Union, from any of the bur- 
thens to which citizens are subject. 

It may be said, that this admission was ^nwart- 
ly made,^and upon further consideration, would be 
retracted as inconsistent with what had been pre- 
Tiously decided. But the committee conceive, 
that this explanation is quite unsatisfactory* It 
has been already stated, that the constitution 
does, in express terms, declare what subjects shall 
be exempt from the taxing power of the states. 
It was felt, that, indirectly to exempt other sub- 
jects, was unwarrantable upon ail established prin- 
ciples of interpreting laws and constitutions. This 
argument was pressed, and to escape its force, the 
admission was made, so that evidently it is part of 
the decision, and as s|ich sweeps away the grand 
pillar upon which the whole decision rested. / 
, If the committee have taken a correct vi^w of 
the subject, it would seem i;nanifest, that in deny- 
ing to the stat^ a power to tax private corpora- 
tions ^f trade, incorporated by the government of 
^the Union, where no doubt exists of the power to 
create the corporation, it becomes necessary to 
maintain many doctrines of very doubtful charac- 
ter, and dangerous tendency ; while conceding to 
them this power, involves nothing either doubtful or 
dangerous. It strips such corporations of all prete;n- 
sions to be regarded as instruments of government, 
in the same ^euse as the mint and the post office^ 
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But it preserves untouched their corporate fran- 
chises^ and concedes them every right and privi- 
lege which a natural person is entitled to claim. It 
presents no obstruction to the legitimate Action of 
the government of the Union; but places it, in the 
establishment of private corporations of trade, up- 
on the same foundation, as in erecting light houses 
and constructing roads. 

It is in nothing derogatory to this corporation, 
called the Bank of the United States, nor to the 
government of the Union that created it, to place 
its trade upon the same footing with that of a pri- 
vate citizen employed by the government. The 
contractor, to transport the mail, must use horses 
and carriages ; without them he cannot comply 
with his contract They are' means, or instru- 
ments employed bj government;^ but they are sub- 
ject to state taxation as other property of the same^ 
descrip^n. This has been an universal practice, 
and has never been deemed any obstruction to 
the action of the government of the Union. The' 
State cannot tax the transportation of the mail, 
without obstructing the action of the government : 
but were an association incorporated to transport 
the mail, all over' the union, with capacity to trade 
in live stock and agricultural products, there can 
be no doubt but that their private trade and prop<« 
erty would be subject to state taxation. 
^ The committee have not deemed it necessary to 
examine any argument founded upon a supposed 
abuse of power by the states. ' As between states 
every argument of this sort is inadmissible, be*- 
cause it may be urged with equal force against the 
exercise of any power by either, and conwudes to 
the destruction of all authority. Ther^ can be no 
doubt, but that the states will, at all times, bo 
rekdy to encourage rather than repress the intro-' 
duction and employment of capital within their do- 
minion, where it Tmay probably be of imy general 
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mucb more competent judges than capitalists or 
ibeiV agents at a distance eao be. h must ^Iwajir 
)be uDiTise to i(t>rce capital joto a countrjr, against 
the sense of thpse. who administer the goTernment. 
That the bank has sustainetj great losses, by 6en<][- 
|ng branches into this state, is now notor]ous4 that 
their tradd atid leans hare been bigh^j iojorious to 
all th^ best tyitereste of the state, cannot be dispu- 
ted. This less on on^hand^ and injury onthe oth- 
' «r, woula hare been avoided, bad the b%nk con- 
i^ulfed the authorities of the state, instead, of hold!- 
ing^ counsel with money jobbers and speculators. 

The committed have carefully examined th0 
f^ubject, and without pretending to present it in all 
ihe views of which it is susceptible, nave urged on- 
Jv those wlnich appear to them most prominent 
The result of their delil^rations is that the Banic 
6f the United Stated is, in their opiflion, ajnere pri- 
vate corporation of trade, and as «uch. its trade 
iMGr4 business miist be subject to the taxii^ power 
<lf the state. ._ 

^ In €CH3sjdering w||;iat course the committee should 
recommend as proper to adopt at this time, 4>ne 
Ijfomt of difficulty bak presented itselif. It is urged 
by many, that the tax levied and collected, is enor^ 
mens in fimoupt, and therefore unequal and unjust. 
It is readily admitted, that this allegation is not 
eptirely unfounded, and all must agree, that it does 
bot compoirt with the character of a state to af 
fprd any gqIm tb accuse her of ii^'ustice. £lveo in 
tbi^ assertion of a right, it is hign^ derogatory for 
a 6tate to act oppressively,, and all injustice is op- 
preEfsibn. It cannot he doubted, but that the tax 
was tevied as a penalty, afad that it was not sup- 
posed thte bank would venture to incur it. It was 
an iK$t of temerity in them to do so, and althougb 
in this view the tax was justly, and in the opinion 
(»f t^ oommrittee, legally collected, yet under all 
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tfae circumstances of tfaie case, the committee con* 
ceive that the state ought to be satisfied with ef- 
fecting the objects for which the law was enacted. 

At ttus time the bank cao haye little object in 
continuing its branches except to maintain the 
tioint pf right, which may not be definitely settled 
by the coniroversy. The state harirg refused to 
use %be money collected, has no interest but that of 
character, 9na an assertion of the right. If an ac« 
commodatioo can be effected without prejudice 
to the right upon either side, it would seem to be 
d^esirablc to all parties. With this view, as well 
as with a view to remove all improper impressions^ 
the coisbmittee recommend, that a proposition of 
compromise be made by law^ making provision, 
that upon the bank discontinuing the suits now 
prosecuted against the public officers, and giving 
assurance that the branches shall be withdrawOt 
and onlv an ageaoy left to settle its business and 
collect its debt% the amount collected for tax shall 
be paid without interest. 

But the committee conceive, that the General 
Assembly ought not to stop here. ^ The reputatron 
of the state has been assailed throughout the Uni« 
tdd. States, and the nature of the controversy, and 
her true oourse of conduct have alike bteavery 
much misunderstood* It behoves theGeaeralAs** 
sembly, even if a compromise be effected, to take 
measures for vindicating the character of the state, 
and also for awakening the attention of the sepa*- 
rate states, to the consequence that may result 
from, the doctrines of the federal courts, upon the 
questions that have arisen. And besides, as it is 
possible that the proposition of compromise may 
not be aecepted, it is the duty of the General As^ 
sembly to take ulterior measures for asserting and 
maintainipg the rights of the state, by all constitu« 
tional means within their power. 

In general, partial legislation is objectionable. 
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But this is no ordinary case ; and may therefore 
call for, and warrant extraordinary measures.— 
Sincr> the exemptions claimed by the bank are sus- 
tained, upon the proposition that the power that 
created it must have the power to preserve it, 
there would seem to be a strict propriety in put- 
ting thie creating power to the exercise of this prd- 
serving; power, and thus ascertaining distinctly, 
v^hether the executive and lagislative departments 
of the government of the union, will recognize, 
sustain and enforce the doctrine of the judicial de- 
partment* 

For this purpose, the committee' recommend, 
that provision Be made by law, forbidding the 
keepersofeur jails from receiving into thetr cus- 
tody, any person committed at the suit of the bank 
of the United States, or for any injury done to 
them; prohibiting our judicial officers from taking 
acknowledgments of conveyances, where the bank 
is a party, or 'when made for their use, and our re- 
corders from receiving or recording such convey- 
ances ; forbidding our cpurts, justices of the peace, 
judges and grand juries, from taking any cognizance 
of any wrong, alleged to have bean committed up- 
on any specie? of property, owned by the bank, or 
upon any of its corporate rights^or privileges, and 
prohibiting our notaries public from protesting any 
Dotes or bills, held by the bank or their agents, or 
made payable to^them. • 

The adoption of these measures, will leave the^ 
bank exclusively, to the protection of the federal 
government, and its constitutional power to pre- 
serve it in the sense maintained by the supreme 
court, may thus be fairly, peaceably and constitu- 
tionally tested. Congress must be called to pro- 
vide a criminal code, to punish wrongs committed 
upon it, and to devise a system of conveyances, to 
enable it to receive and transmit estates ; and be- 
ing thus called to act, the national legislature must 
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be drawn to the serious consideration of a subject, 
which the committee believe demands much more 
attention than it has excited. Tbe measures pro- 
posed are peaceable and coDsUtutional, ; conceir- 
ed in no spirit of hostility to the government of 
the union^ but intended to bring faiHj before the 
nationgreat and important questions, which must 
one day be discussed, and which may now be very 
safely investigated. 

The committee conclude, by recommending the 
adoption of the following resolutions: 

Resolved by the General Jissembly of the state of 
Ohio^ That in respect to the powers of the govern- 
ments of the several states, that compose the 
American %ion, and the -powers of the federal 
government, this general assembly do recognize, 
and approver the doctrines asserted by the legisla- 
tures of Kentucky and Virginia in their resolutions, 
of November and December, 1798, and January 
1800, and do consider that their principles have 
bee» recognized and adopted, by a majority of tbe 
American people. 

Resolved Jurther^ That this General Assembly 
do protest against the doctrines of tbe federal cir- 
cuit court, sitting in this state, avowed and main- 
tained in their proceedings against the officers of 
state upon account of their omcial acts, as being in 
direct violation of the 11th amendment to the 
constitution oi the United States. 

Resolved further J That this General Assembly 
do assert, and will maintain, by all legal and con- 
stitutional means, the right of the states to tax the 
business and property of any private corporation 
of trade, incorporated by the congress of the Uni- 
ted States, and located to transact its corporate 
business within any state. 

Resolved further, That the bank of the United 
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States, is a priratc corporation of trade, tlwJ cajii- 
tal and business of which, may be legally tux^d in 
any stat* wher^ they may be found. 

Res^hedjurtherj That this General A«SemB!y 
do protest against the doctrine, that the political 
rights of the separate states, that compose th^ 
American union, and their powers as sovereign 
states, inav be settled and determined ill the su- 
preme court of thi> United States, so ^s to conclude 
and bind them, ib cases contrived betw,eeo iodivjd- 
uals^ and where they are Ho one of theirfi parties 

HesohedJvrtJur, That the GoTcrnor traDsmit 
the governors of the several states; a jopf of the 
foregoing (report and resolutions, to be laid before 
their respective legislatures, with a request from 
this General Ass^mbljr, that the legislature of e«»ch 
state may expres^ their opinifaq upon the matters 
therein contained. 

Resolved further. That this Governor transoait 
a copy of the foregoing report and resolutions to 
the President of th« United States, and to the 
President of theSeHate, and Speaker of the House 
of Representatives of the United States, to be laid 
before their reapective Houses, that the principles 
upon which this state has, and does proceed, may 
be fairly arid distinctly understood. 

• House of Representatives^ Dee.2S, 182«. 
^be foregoing report was approved and the reso- 

'" A««t'""' ' . WM. DOTGHERXr, 

Clerk Hguse Rep. 
In Sematey Jamary 3, 182 1; 
Renort aDproved and resolutions adopted. 
Atiii, RICHARD COLLINS, 

Clerk Senatt 
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